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Abstract

There is now a greater presence of the judiciary checking the legislature, moving away 
from the classical paradigm that the judge is the weakest branch of government. This 
article traces political and judicial developments in uk, France and the Netherlands, 
countries following a parliamentary supremacy model. The following questions are 
addressed: Are courts of the early 21st century willing to supervise a parliament that 
has been conceived as supreme? Have parliaments subsequently shown a willingness 
to be supervised by courts? From the comparative analysis, what has this meant for the 
separation of powers?
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1 Introduction

1.1 Separation of Powers in Parliamentary Regimes

In modern Parliamentary regimes, the fundamental element is not any 
more the organic separation of powers between the legislature and the 
executive but the political balance of power between the majority and 
the minority.2

This article examines how the relationship between the legislature and the 
courts has changed in three parliamentary legal systems. The current literature 
revolves around the fact that the legislature has become a part of the ‘executive 
prerogative’3 and rights have come under threat, leading to judicial review of 
legislation. Whilst this depends on the willingness of the courts to supervise a 
legislature that has come under the control of the executive, it has also, in turn, 
depended on the willingness of that legislature to be supervised by the courts. 
Ultimately, this relationship expresses the value of the separation of powers, 
checks and balances, and the rule of law to legal systems which have tradition-
ally followed a parliamentary system. What will be shown in this article, 
through comparative methodology, is that instead of a starker separation of 
powers, with more entrenched rules on checks and balances, there is a practice 
of a ‘dialogic’ constitution,4 whereby the state institutions are engaged in  
conversation on the protection of rights and the rule of law. This introduction 
will go on to describe the classical models of the legislature and judiciary.  
It will then describe methodology, structure and the research questions that 
this article seeks to answer.

1.2 A Normative Theory of Legislation
Parliament has traditionally held the mandate of legislating the general will in 
a clear and express manner and of holding government to account. Historically 
it was also considered that the protection of rights was best done by parlia-
ments who were considered at some point in history unable to do any wrong.5

2 Peggy Ducoulombier, ‘Rebalancing the Power between the Executive and Parliament:  
The Experience of French Constitutional Reform’, Public Law (2010) 688 at 702.

3 Jeremy Waldron, The Dignity of Legislation (Cambridge University Press, 1999) 66.
4 Mark V. Tushnet, Weak Courts, Strong Rights: Judicial Review and Social Welfare Rights in 

Comparative Constitutional Law (Princeton University Press, 2008) 34.
5 Thymen Koopmans, Courts and Political Institutions: A Comparative View (Cambridge 

University Press, 2003) 21.
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6 Waldron, The Dignity of Legislation (n 3) 62.
7 Ibid. 40.
8 Ibid. 41.
9 Ibid. 41.
10 Ibid. 54.
11 Ibid. 57–62.
12 Ibid. 63–64.
13 Ibid. 66.
14 Ibid. 66.

Waldron cites various classical philosophers as ‘champions of the dignity of 
human legislation’.6 Suffice to say that it is not within the scope of this article 
to go in depth into each of these, but rather they are presented briefly as the 
classical model of the legislature based on normative theory.

The first philosopher that Waldron draws upon is Kant. Whilst describing 
him as a true believer in ‘individual moral thinking … about rights and justice’7 
Waldron also argues that Kant ‘did not believe in civil disobedience. People may 
complain, and write and vote, but that’s the extent of it.’8 The reason for this is 
the cost to a ‘civil society’ if people were able to act upon their own views of 
right and wrong.9 However, any system built upon Kantian values must be based 
on a system of ‘mutual respect’, rather than simply an autocratic system of com-
mand, meaning that all, including the legislature, are equal before the law. To 
uphold this, an ‘omnilateral’ will is needed, i.e. ‘the legislative will of the state’.10 
To this end, the organisation of social life through a legislature represents a fair 
way of organising ‘external interaction’ between people in any given society.11

After Kant, Waldron draws upon Locke as another champion for the dignity 
of legislation. Locke is the ‘founder of liberal constitutionalism, the theorist of 
natural rights, the philosopher of the limited legislature’.12 Waldron goes on to 
describe this as being at the heart of giving dignity to legislation, assigning ‘the 
legislature the task of making natural law more determinate … at the level of 
more general moral obligation’.13 Therefore:

the function of the legislature is to pin down more precisely the rule and 
distributions that already exist in rough and ready form in the law and in 
the state of nature. And this would be a valuable function because it is 
precisely on these matters of detail that people are most likely to come to 
blows.14

This then feeds back into Waldron’s Kantian theory of the function of the  
legislature – to keep the peace and maintain a civil society. The other part of  
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15 Ibid. 67.
16 Ibid. 69.
17 Ibid. 73.
18 Ibid. 76.
19 Ibid. 79.
20 Ibid. 80.
21 Ibid. 93.
22 Ibid. 93.
23 Ibid. 95.
24 Ibid. 97.

the legislative function is therefore to penalise any transgressions to the natural 
law, not leaving it to everyone in society to decide each other's punishments.15 
The legislature is the ideal place to decide these issues as it provides a forum for 
people ‘to figure out together what the law of nature requires’.16 The impor-
tance of this is to recognise the pluralism of the legislature, and ‘deliberative 
disagreement’.17 Here, Waldron asserts that ‘With the establishment and  
operation of a legislature, law begins to exist in a new sense. It exists now as 
‘ours’, as something almost tangible, something each of us can count on as a 
common point of reference.’18

However, being a common point of reference does not mean that it must be 
based on commonly held views, and thus there is no requirement in Locke’s 
legislature for unanimous decision making.19 Waldron does not make the claim 
for either Lockean or Kantian theories that the majority in either case will be 
right, just that they provide the possibility of reasoning in a peaceful manner 
on the laws of nature to maintain a civil society, but they are more likely to  
get it right when it is discussed in the legislative forum than on an individual 
case-by-case basis.20

Finally, Waldron draws on Aristotle’s theory of the ‘doctrine of the wisdom 
of the multitudes’ (dwm).21 This forms the basis for legitimacy for decision 
making by the masses rather than by one individual. 

If we are comparing, for the moment, the claim to sovereignty of the peo-
ple at large (the general body of citizens) with the claim to sovereignty of 
an individual who happens to be the ablest, the best, and the wisest of 
the citizens, we may still say that the people's claim prevails.22 

This is simply because they can then pool all resources together in one forum, 
rather than relying on the elite individual or group.23 This implies equality in 
the ownership of political power regardless of individual merit;24 it further 
implies ‘the capacity for reasoned speech as the mark of man’s political 
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26 Ibid. 98.
27 Ibid. 99.
28 Ibid. 103.
29 Ibid. 116.
30 Ibid. 103.
31 Ibid. 104.
32 Ibid. 118.
33 Ibid. 2.
34 M.L. Volcansek, M.E. De Franciscis and J.L. Lafon, Judicial Misconduct: A Cross-National 

Comparison (University Press of Florida, 1996) 2, citing from Charles de Secondat 
Montesquieu et al., The Spirit of the Laws (Cambridge University Press, 1989) Book XI.

nature’,25 and that the ‘rule of law may be possible only among those who are 
in some sense equal’.26 Aristotle admits that rule of law is better than rule by 
men, but the question remains as to ‘who is to make and who is to administer 
the laws’.27 dwm would infer that the legislature should be the ones to make 
and administer the law. According to Aristotle’s theory, Waldron claims that 
certain types of cases ‘where general legal rules fail are precisely the cases 
where one wants a mode of judgment that is sensitive to all or any aspects of 
the case. And that might be a situation where, as Aristotle says, one needs 
many eyes, not just two.’28 By reasoning through speech on various solutions 
possible,29 a legislative body is ‘in a better position to make a judgment of over-
all social utility’.30 An outcome based on social utility by the majority is there-
fore deemed to be a lesser evil than an individual decision.31 This gives respect 
to each voice, no matter the outcome.32

Whilst Waldron does go into other philosophers and in more depth into 
other issues, it is sufficient that the ideal model, based on Locke, Kant and 
Aristotle, comes to be that:

the representatives of the community come together to settle solemnly 
and explicitly on common schemes and measures that can stand in the 
name of them all, and they do so in a way that openly acknowledges and 
respects (rather than conceals) the inevitable differences of opinion  
and principle among them.33

1.3 Judicialisation
However, according to Montesquieu, ‘there is no liberty, if the judiciary  
power be not separated from the legislative and the executive.’34 This links 
directly the civil liberties and human rights of citizens to the role of the 
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35 For a more in-depth analysis on this issue, see generally P. Carrese, The Cloaking of Power: 
Montesquieu, Blackstone, and the Rise of Judicial Activism (University of Chicago Press, 2003).

36 See S.W. Richards, ‘Survey Article: The Legitimacy of Supreme Courts in the Context of 
Globalisation’, Utrecht Law Review 4 (2008) at 104–108. See also N.G. Fielding, ‘Judges and 
Their Work’, Social & Legal Studies 20 (2011) 97.

37 P. Gerangelos, The Separation of Powers and Legislative Interference in Judicial Process: 
Constitutional Principles and Limitations (Hart Publishing, 2009); see also Tushnet, Weak 
Courts, Strong Rights (n 4) 24.

38 Montesquieu, The Spirit of the Laws (n 34) Book XI. ‘Mais les juges de la nation ne sont, 
comme nous avons dit, que la bouche qui prononce les paroles de la loi; des êtres inanimés 
qui nen peuvent modérer ni la force ni la rigueur.’

39 Mitchel de S.-O. lʼE. Lasser, Judicial Deliberations: A Comparative Analysis of Transparency 
and Legitimacy (Oxford University Press, 2004) 37–38.

40 See for example Jeremy Waldron, ‘The Core of the Case against Judicial Review’, The Yale 
Law Journal 115(6) (2006) 1346, and R.H. Fallon, ‘The Core of an Uneasy Case for Judicial 
Review’, Harvard Law Review 121 (2008) 1693.

41 M. Loughlin, Sword and Scales: An Examination of the Relationship between Law and 
Politics (Hart Publishing, 2000) 55–63.

42 Ibid. 55.
43 Ibid. 57.

courts.35 The judges have been given a role to play, by protecting the liberties 
of the individual from the abuses of power by the legislature that lead to 
breaches of human rights,36 through adjudicating disputes in an impartial and 
independent manner. There are issues of separation of powers when the  
legislatures across the world impose their will on the judiciary to change  
the outcomes of individual cases.37

Montesquieu believed that judges should be the ‘mouthpiece of the law’ 
and nothing more. Norms should be set by the legislator to be applied by 
judges.38 In this paradigm, there is no situation which is not already pre- 
regulated by the law.39 However, the last 150 years have seen an on-going debate 
on whether the judiciary should be restrained or active when it comes to 
reviewing legislation (and administrative action).40 Western constitutional 
democratic thought trusts the judiciary in its decision making. When one 
thinks of the image of the judge, one may immediately see Lady Justice, in her 
robes and blindfold, holding scales and a sword.41 This is an ancient image that 
gives the lady the feel of an icon, something distant from reality, and some-
thing to aspire to in terms of the value placed on the rule of law.42 This image 
tells us what we can expect, e.g. the robes ‘signify purity’43 and that those  
who wear them bear a ‘high moral character … to act solely in accordance with 
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47 For a more in-depth understanding of the iconography of justice, see Judith Resnik and 

Dennis E. Curtis, Representing Justice: Invention, Controversy, and Rights in City-States  
and Democratic Courtrooms (Yale University Press, 2011).

48 Tushnet, Weak Courts, Strong Rights (n 4). See also Waldron, ‘The Core of the Case against 
Judicial Review’ (n 40).

49 And Waldron, ibid.
50 Tushnet, Weak Courts, Strong Rights (n 4).
51 Ibid. 24; for a different perspective, see Carlo Guarnieri and Patrizia Pederzoli, The Power 

of Judges: A Comparative Study of Courts and Democracy; English editor, C.A. Thomas 
(Oxford University Press, 2002) 51.

52 Ibid. 34.

the requirements of law’;44 the blindfold represents the impartial nature of 
decision making;45 the scales represent the role of rationality in decision  
making,46 and so forth.47

Tushnet has revived this debate by asking why judges are considered better 
placed than legislatures to protect rights and the rule of law.48 It is not within 
the scope of this paper to discuss this issue at a theoretical level. The author 
does not consider that judges are in fact better placed than the legislature to 
protect rule of law or rights. However, it is within the scope of this paper  
to attempt to understand the relationship between these two respected insti-
tutions, and in order to do that it is important to understand how judicial 
review works against the legislature, and how they have shifted away from 
their original paradigms.

According to Tushnet,49 there are weak and strong forms of judicial review 
of legislation.50 Tushnet defines the weak form of judicial review whereby leg-
islatures may overrule judgments of incompatibility with constitutional or 
human rights norms with the ease of passing a new law with a majority, whereas 
strong form requires special procedures.51 This article attempts to show that 
21st-century constitutional democratic protection of human rights does not 
only have these stark choices. Tushnet offers a third, more flexible choice: the 
development of a ‘dialogic’ relationship between the institutional powers.

Dialogic accounts of constitutional law treat the people, legislatures, 
executives, and the courts in conversation. The temporal continuum 
identifies the time frame over which the conversation occurs. The con-
versation ends when the participant whose decisions have normative 
finality signals that the conversation is over, at least for a while.52
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53 Jeffrey L. Jowell and Dawn Oliver, The Changing Constitution, 7th edn (Oxford University 
Press, 2011) at 25.

54 T. von Danwitz, ‘Good Governance in the Hands of the Judiciary: Lessons from the 
European Example’, PER/PELJ 13(1) (2010).

This fits within the rule of law conception because it ‘serves as a basis for  
the evaluation of all laws and provides a critical focus for public debate’.53 
These debates may take place in parliament, formally the forum for them, or in 
courts, where they may shape public policy and legislation.

The rest of this section is dedicated to comparative choices, structure, meth-
odology and research questions.

1.4 Comparative Law: Choices Explained
This article takes a comparative law approach. England, France and the 
Netherlands have been chosen as three countries which have traditionally 
been thought of as parliamentary systems, in that they have primary responsi-
bility for human rights protection, as opposed to the judiciary. This assumes 
from the outset that the separation of powers does not operate in its purest 
form in any of these countries, the assumption being that there is legislative 
supremacy over the judiciary. The comparative literature used during research 
does not highlight the importance of the distinction between civil and  
common law systems. What has been highlighted in this article has been the 
different ways in which the principle of the rule of law and separation of  
powers has been applied in each country.

The judiciaries in all three countries have similar responsibilities in protect-
ing human rights and civil liberties. This is something reflected in, for example, 
Section  4 of the English Act of Settlement 1701, which states that all state  
institutions are bound to respect ‘the rights and liberties of the people, and to 
protect the judiciary’s independence in this duty’. Article 66, Section 2 of the 
1958 Constitution of France states that ‘[t]he Judiciary, guardian of individual 
liberty, shall enforce this principle under the conditions stipulated by legisla-
tion’. Articles 112 and 113 of the Dutch constitution give adjudication for private 
disputes and the trial of offences to the courts, with Article 120 limiting the 
possibility of judicial review of Acts of Parliament and treaties on the basis of 
constitutional law; whereas Articles 116 and 117 of the Dutch constitution make 
reference to the fact that the judiciary is responsible for the ‘administration of 
justice’. We also know that the European tradition has long believed that ‘[the] 
true administration of justice is the firmest pillar of good government’.54 Again, 
this does not assume equal powers for the judiciary of each country, just that 
in relation to their own legal systems they have been given constitutional 
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55 See M. de S.-O. lʼE. Lasser, Judicial Transformations: The Rights Revolution in the Courts of 
Europe (Oxford University Press, 2009). See also Koopmans, Courts and Political 
Institutions (n 5 ) 79–81, and Tushnet, Weak Courts, Strong Rights (n 4) 29.

56 Koopmans, Courts and Political Institutions (n 5 ) 268.

responsibilities in light of the principles of rule of law and in subordination  
to the legislature. However, because there are no entrenched powers for the 
judiciary in the uk, the legislature may, in theory, overrule judicial decisions. 
This will be discussed further below.

The role of the judge in the three countries of study has been changing, 
however. One can argue that developments allowing the executive to take  
control of parliamentary power have left judges with the opportunity to 
expand their powers in protection of the citizen. The abuses of absolute parlia-
mentary supremacy have historically and currently revealed themselves 
through unfettered control by government. This can occur either through a 
majority or through an inability to function due to a lack of any clear majority 
in parliament, thereby giving government the freedom to govern occasionally 
without accountability to parliament. A modern example of the former can be 
seen in the English and French parliaments and excessive control by govern-
ment, mirrored by countries such as Hungary. Historical examples of the latter 
can be seen in the French inter-World War period and the German pre-Second 
World War period. Modern examples, though with less dire consequences, 
have been seen more recently in the experiences of the Netherlands, Belgium 
and Italy. This shift will be examined in detail below.

Furthermore, these countries have been chosen also because one can 
observe parallel expansion of the role of judges through the impact of human 
rights, especially with the impact of the jurisprudence of the European Court 
of Human Rights and European Union (eu) law.55 This process has been 
described as judicialisation, which refers to ‘the growing influence of the 
courts, in particular on matters which were once considered purely political’.56 
This process can be traced in two ways: firstly by observing the increased  
jurisdictional scope of the courts given by political bodies; and secondly 
through an increase in dialogue between the three branches of government, 
with a particular focus in this article on dialogue between parliament and the 
judiciary.

1.5 Structure and Method
This article is in four parts. The first part (Section 2) examines the English legal 
system, the second (Section 3) the French legal system and the third (Section 4) 
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57 For example, many African countries have previously been influenced by former colonial 
powers.

the Dutch legal system, and the fourth part (Section 5) presents conclusions. 
For each country, there is a short description how the rule of law has evolved 
there and its importance to the exercise of parliamentary powers. Then the 
article describes the shift in the exercise of parliamentary powers away from 
the classical ‘ideal’ model and how this has led to concerns about abuses of 
power and breaches of rights. In response to this shift in each legal system, the 
article goes on to describe a similar shift in the role of the judiciary away from 
its classical passive roots towards judicialisation and the various causes of this 
shift.

A description of milestones in each legal system’s history that have influ-
enced this shift has been given, be they political or legal (through case law and 
institutional developments). The history of each country is different and has 
been influenced at different times by similar factors, and this is reflected in the 
description of the milestones and in the use of cases. Our consideration of 
French law starts from the revolution in the 18th century, English law a bit later 
with Dicey in the 19th century, and Dutch law in 1848.

The cases highlighted throughout this article have been high-profile cases 
that have been milestones for judicialisation in each country. I have taken a 
milestone approach to pinpoint specific events that have led to a shift in para-
digm in the separation of powers and the protection of human rights. It is also 
an important approach to show those interested in developments in western 
democratic states that these shifts have been achieved because of different 
legal historical events. This is especially important for countries in transitional 
democracies that have imported from the English, French and Dutch legal 
systems.57

The literature reviewed in this article is drawn from authors of various disci-
plines, such as legal history, political and legal theory, comparative constitu-
tional law, and judicial studies. The theoretical aspects have been directed at 
the initial analysis of the power of the legislature in the rule of law.

The conclusions address what the consequences of the shifts in paradigms 
of the roles of the legislature and judiciary are for the separation of powers and 
protection of rights. The research questions are therefore: Are courts of the 
early 21st century willing to supervise a parliament that has been conceived as 
supreme? Have parliaments subsequently shown a willingness to be super-
vised by courts? From the comparative analysis, what has this meant for the 
separation of powers?
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Studies 32(1) (2012) 21 at 35.
61 Ibid. 40.
62 Jowell and Oliver, The Changing Constitution (n 53) 16.

2 England and Wales

2.1 Parliamentary Supremacy and the Rule of Law
Historically, all of the state institutions in the uk have considered themselves 
to have a tradition of protecting civil liberties through the rule of law, as they 
have been charged to do under the Act of Settlement 1701:

Rule of law … is frequently invoked by the courts as a standard by which 
to judge whether power has been abused. It is engaged as a yardstick by 
which to assess the democratic validity of government proposals.58

How does this concept of the rule of law relate to civil liberties? In English  
law, Dicey’s original conception of the rule of law has been used to relate to 
civil liberties in three parts. The first is that the exercise of power should be 
constrained, and that no one should be subjected to arbitrary use of power. 
Secondly, Dicey believed in the equal treatment of all under the law, and that 
public officials should not get separate and different treatment from ordinary 
citizens. Lastly, civil liberties could not be a result of a written constitution but 
rather ‘aris[e] from decisions in the courts – the common law’.59

‘Dicey’s three propositions on the rule of law are, as strict rules, descriptively 
false and normatively problematic, but as general principles they may be, even 
today, both factually true and morally compelling.’60 Walters argues that  
Dicey gave

a normative proposition of law not an empirical statement of fact, and it 
flowed directly from a larger theory of normative constitutionalism in 
which principles of parliamentary sovereignty and the rule of law are  
reconciled: Parliament may be sovereign and may legislate as it wishes, 
but the rule of law prevails in Britain, Dicey argued, because courts inde-
pendent from the sovereign have the final say on what law means.61

Dicey’s propositions on the rule of law have been developed over the last  
century to protect rights.62 This should be done through the identified values 
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63 Ibid. 17–18.
64 Ibid. 18–19.
65 Ibid. 19.
66 Ibid. 19.
67 Ibid. 19–20.
68 Ibid. 20–22.
69 Ibid. 24.
70 Ibid. 25.
71 John Baker, ‘The Unwritten Constitution of the United Kingdom’, Ecclesiastical Law 

Journal 15 (2013) 4.
72 Ibid. 6–7.

of the rule of law, namely legality (all must equally follow the law, both citizens 
and officials);63 certainty, which allows people to know the parameters within 
which they must make their decisions without leading to court procedures 
afterwards (which means that law must be prospective not retrospective);64 
consistency (which goes to the Diceyan concept of equality);65 accountability, 
whereby making and applying rules are subject to standards of open and trans-
parent (set out by written laws66) efficiency: if people know the standards to 
which they must act, they will not act outside of them, leading to an efficient 
self-monitoring system;67 and, related to all of these, access to justice, or more 
specifically the right to be heard and the right to challenge a decision (related 
to these are also relatively new-found principles of good governance).68 Jowell 
et al. argue that

The Rule of Law is not a principle of moral law, yet it is a principle of 
institutional morality. As such it guides all forms both of law enforce-
ment and law making.69

As such, whilst parliamentary supremacy (along with the conventions of  
exercising their powers) ‘enables powers to be exercised by government and 
specifies how it is to be exercised… [t]he Rule of Law however disables govern-
ment from abusing its power’.70

2.2 Shifting Paradigms of Parliamentary Supremacy
Recent literature is a little more sceptical about the power of the rule of law to 
control Parliament. Baker writes a rather alarming and powerful critique of the 
constitutional changes that have occurred in the uk in the new millennium.71 
Firstly, there is the concern about the nature of the Crown in Parliament  
being an ‘elective dictatorship’.72 This is linked to the ‘concentration of power 
in the Prime Minister and his special advisers at the expense of Cabinet and  
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a professional Civil Service’.73 Furthermore that the Prime Minister and ‘his 
party command[] a majority in Parliament’74 (and, because the party leader-
ship control Members of Parliament (mps) voting through the party whip  
system, ‘command’ is meant in the literal sense)75 means government can  
pass any law it chooses, with little constraint.76 Baker is critical of this on three 
connected points: the first is that the government of the day is more concerned 
with retaining power than with serving the public; the second is a tendency to 
ignore ‘independent legal advice’,77 which has led to an increase in judicial 
review of government activity;78 and thirdly, Baker accuses government of 
being loose with the truth, which has had an impact on confidence in govern-
ment, and probably the political class as a whole.79

Perhaps in order to compensate for this, ‘ministers have come to evaluate 
their performance by legislative hyperactivity rather than effective results’.80 
This has led to quality problems with legislation, the rushing-through of legis-
lation that has an impact on the constitutional issues, and all without proper 
scrutiny.81 Baker is extremely critical of the short-sightedness of many of the 
constitutional changes that have been passed without comment, such as  
the move of the Judicial Council of the House of Lords to the Supreme Court, 
or the fact that court organisation is subject to the same ministerial control as 
the National Health Service.82

The marriage between the House of Commons and the government has cre-
ated a lack of accountability between them.83 This leaves the question of who 
is protecting the rule of law from government, the surprising answer being the 
House of Lords.84 Paradoxically, the Lords’ powers have been slowly stripped 
away since the beginning of the 20th century, when they saw the power of 
absolute veto reduced to two years, thereby allowing the Commons to override 
the veto after that (Parliamentary Act 1911). This was reduced to a one-year veto 
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in 1949.85 The role the Lords have previously had was in protecting liberties, by 
using their veto to maintain ‘popular sovereignty under which the People, 
rather than their representatives alone, had to consent before major constitu-
tional change could come about’86 through referendums or elections on points 
of constitutional importance. According to Weill, the House of Lords, with its 
veto, was able (and technically should still be able) to function

as the guardian of the existing constitution, protecting it from rapid and 
ill-considered changes. This resistance [crystallises] the People’s options 
in the following election, by enabling public deliberation and debate.87

Recently, the Jackson case88 challenged the validity of the Hunting Act 2004 
before the House of Lords on the basis that it was enacted through the 
Parliament Act 1949, which was also challenged for being invalid, being enacted 
on the basis of the special procedures created under the Parliament Act 1911 
(which was enacted on the basis of semi-referendum), instead of through a 
normal Act of Parliament.89 The House of Lords in its judicial capacity refused 
to invalidate either the Hunting Act or the Parliamentary Act 1949.90

Weill argued that this diminished popular sovereignty in the uk even fur-
ther, not only weakening mechanisms to create debate and scrutiny around 
Acts of Parliament but also weakening the role of the House of Lords in its 
legislative function. A rather disturbing example given by Baker is when

Government sought to give its ministers the power to amend, repeal or 
replace any Act of Parliament simply by making an Order. This was said 
to be potentially helpful in reducing red tape.91

Initially, this went unchallenged in Parliament. However, the similarity to the 
Enabling Law allowing the Hitler to take control of Germany gave alarm to 
professors at Cambridge, who wrote a letter to a newspaper, to which the 
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House of Lords responded initially a bit sceptically. However the Lords eventu-
ally took stock, and blocked the law saying that ‘the Bill would markedly alter 
the respective roles of Minister and Parliament’.92

With the House of Commons willing to give up its role without a blink, the 
House of Lords needing to do more to counter-balance the government yet at 
the same time having its powers stripped away, and the courts seeing more 
challenges in public law come before them, there is a problem not only with a 
democratic deficit, but also with whom ultimately to trust with the protection 
of the rule of law and human rights.93

2.3 The Courts and Parliamentary Supremacy: Judicialisation?
Whilst parliamentary legitimacy is mainly politically based rather than legally 
based94 there is an argument that the uk constitution rests ‘on a dual founda-
tion, comprising Parliament and the courts’.95 Parliament is there to legislate, 
while the courts’ role is to interpret and apply the law. Accordingly, ‘both courts 
and legislature must coexist’.96 The work of the courts to interpret rather than 
challenge laws lies in their recognition of parliamentary supremacy, therefore 
parliamentary supremacy can be said to be a common law construct.97

Whilst the rule of thumb is that there is no judicial review for parliamentary 
Acts, the roots of civil liberties are, too, fixed in English constitutional law, so 
that Parliament could not breach them. If it did, it is uncertain whether courts 
would uphold such a law. Though in practice, up to date, this has not hap-
pened, and the courts continue to uphold the supremacy of Parliament.98

Parliamentary supremacy is based on common law recognition to the extent 
that courts are required to recognise Acts of Parliament and then interpret 
them.99 There are various rules of interpretation that have developed over 
many years. A classic is the ‘enrolled act’ rule, under which no one may  
challenge the validity of an act on the basis of the procedures used to enact 
legislation, if the statute in question is on the statute books.100 Another classic 
is ‘implied repeal’, which is part of the rule that no parliament may bind itself 
or future parliaments. This rule means that courts will apply the provisions of 
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a new statute of the same name, even if the old one was not expressly repealed 
by Parliament.101

A newer debate has centred on procedural issues, however, called ‘manner 
and form’, looking into the validity of Acts of Parliament on the basis of  
procedure. This was the basis of the Jackson case discussed earlier, examin-
ing  whether the Hunting Act was valid as it was enacted on the basis of 
the Parliament Act 1949, which was also challenged for its validity. Whilst the 
Supreme Court held that both were valid, they did not deny themselves  
the right to check the validity of legislation, and they mused on the types of 
legislation that they would be happy to quash.102 To this end, Weill argues that

Having abolished the House of Lords’ role as preserver of the Constitution, 
the Court now carves out for itself the role of continuing the legacy of the 
Upper House. It is no coincidence that both are unelected branches, each 
in its turn designating itself as the ultimate preserver of constitutional 
values.103

Four other events have occurred to create a new debate around the limitations 
of parliamentary supremacy with regard to the doctrine of implied repeal and 
manner and form issues, thereby changing the role of the judiciary in public 
law matters, questioning whether the uk is becoming a constitutional democ-
racy: accession to the eu (the European Communities, as it was in 1972); devo-
lution of legislative powers to the Welsh Assembly and the Scottish Parliament 
in 1998; the Human Rights Act (hra) in 1998; and the creation of the Supreme 
Court in 2009, moving the Judicial Committee of the House of Lords, the seat 
of the highest court of appeal, to an independent judicial body.

Bradley argues that the accession of the uk to the eu did not really breach 
parliamentary supremacy, as there was a clause that all Acts of Parliament 
must be interpreted in line with international obligations, and initially there 
was a lack of problems.104 However, the courts in the uk have had to acquire 
‘skills and confidence in the interpretation and application of eu law in  
the context of a new multi-level judicial structure’,105 whether it involves cre-
ative interpretation to keep a statute alive or to quash the statute for lack of 
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compatibility.106 There have been changes to the relationship between the  
uk and the eu through the requirement of the use of different procedures  
concerning ‘various categories of decisions relating to the European Union’.107 
To that end, the new European Union Act (eua) may require both a referen-
dum and an Act of Parliament to approve changes from the eu; some will  
need only an Act of Parliament; and a last category will need simple parlia-
mentary approval. What will be interesting to future challenges before the 
courts are questions as to which events will require which form of procedure. 
Whilst this initially appears to be a political choice, it could easily come before 
the courts.108 This may add a new dimension to the courts’ work in constitu-
tional law on protecting the border between parliamentary and popular sover-
eignty. The work that has already been done by the courts on eu law has given 
them a firm foundation for the Supreme Court’s new role as a constitutional 
court.109

In terms of devolution, ‘no court has power to protect the devolved institu-
tions from being expressly overridden by the uk Parliament’.110 However, there 
are two important limitations on the powers of Parliament to make laws for 
Scotland. They

may not legislate incompatibly with ec law, nor with rights secured  
by the echr … The power to make laws on all matters that are not  
reserved … necessarily includes power to amend or repeal existing Acts 
of Parliament.111

The courts appear to be there to guard parliamentary supremacy from 
encroachment by devolved powers.112 Nonetheless, the rule of construction is 
that a Scottish Act is to be read as far as possible as being in line with devolved 
powers.113 In practice, any disagreements between the two parliaments have 
mainly come to be resolved politically rather than before the courts:
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both governments have observed … the Sewel convention … by which  
the Scottish Parliament by resolution grants its consent to the proposed 
legislation before it is enacted at Westminster.114

Malleson has predicted, however, that ‘economic tensions’ and the fact of  
different political leanings across the devolved areas will create more cases for 
the new Supreme Court, increasingly emphasising its nature as a constitu-
tional court.115

The hra allows the courts to judicially review legislation (primary and sec-
ondary) on the basis on human rights law, taking into account the jurispru-
dence of the European Convention on Human Rights (echr). Even though they 
may not quash an Act of Parliament, they may quash secondary law. However, 
the courts have been instructed to interpret all laws to be compatible with the 
hra as far as possible.116 Where it is not possible, the courts may declare legisla-
tion to be incompatible.117 Judges have not viewed it as a tool to usurp parlia-
mentary supremacy, and indeed it has been argued that courts may not wish to 
have this power.118 This is evidenced by the sparseness of final declarations of 
incompatibility.119 This does not mean that the courts do not use their powers 
of interpretation in favour of human rights against Parliament. Indeed, 
Malleson argues that hra is ‘culturally embedded’ in the courts.120 Basically,

The general verdict [is] that the courts had been relatively restrained  
in the exercise of their new powers but that the powers to interpret legis-
lation in conformity with the Convention and to issue a declaration of 
incompatibility had indeed given the higher courts a new and important 
role in the interpretation and application of human rights.121

Where there have been final declarations of incompatibility, Parliament has 
amended legislation without fuss. This could signal a ‘timid’ parliament,122 but 
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it could also signal that Parliament is making space for a new constitutional 
role for the courts.

The final constitutional event to indicate that England could be moving 
towards a constitutional democracy is the creation of the Supreme Court  
to replace the House of Lords Judicial Committee. Whilst some literature  
indicates that the move was ill thought out,123 the potential of the Supreme 
Court is still up in the air. Some consider the Supreme Court to continue the 
work of the House of Lords Judicial Committee. However, this is unrealistic 
because of the need for the Supreme Court to respond to questions thrown up 
by the evolving constitutional framework.124 Whilst it is possible to pinpoint 
characteristics such as human rights protection, policing borders of powers 
between devolved powers and eu powers,

the development of other top courts around the world, most notably the 
us Supreme Court, reminds us that ultimately the future role of the uk 
Supreme Court lies in the hands of the Justices themselves.125

Along with the evolution of a constitutional framework, there have been  
other developments that indicate that the Supreme Court will evolve further. 
On the one hand, the Supreme Court will only hear cases with ‘questions of law 
of general public importance’.126 This sends a message that it is willing to be 
considered a constitutional court. Furthermore, given the impact of the 
Jackson case, judges are more willing to be outspoken about their role as  
the protector of fundamental rights against Parliament. Apparently, this would 
have been impossible just a decade ago.127 Finally, having a new name and a 
new building indicates that Parliament may have intended for the court to go 
in a different direction from the legislator. Whether that is true or not, the 
name and building give new symbolism and a new life to the court. This will 
give it impact on the international scene, as well as show influences on its own  
work and judges’ perception of themselves in the light of other supreme  
courts’ roles.128

Questions of legitimacy have, so far, not been a major issue in the literature. 
This may be because of the low-key approach that the courts have taken  
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with regard to eu law, the hra and the lack of cases on devolution in  
general. Malleson has suggested that this will change, and challenges to the 
legitimacy of the Supreme Court will come in the shape of questions about 
appointments.129

To conclude, one may say that parliamentary supremacy operating in the 
uk is at times troubling. However, concerns about the nature of Parliament, 
the growth of constitutional statutes and the creation of the Supreme Court 
indicate that the uk could move away from absolute parliamentary supremacy 
towards a dialogic constitutional democracy.

What follows will be an examination of the French legal system, and after 
that an examination of the Dutch legal system. Whilst both represent the 
entrenched version of the separation of powers, again it must be highlighted 
that neither represents the separation of powers in its purest form, but both 
generally lean towards parliamentary supremacy.

3 France

3.1 Parliamentary Supremacy and the Etat de droit
The French Etat de droit is founded on the German Rechtsstaat.130 Originally, the 
German Rechtsstaat was conceived of 

as a specific type of state [rather than a] form of state … The Rechtsstaat 
is the state governed by the law of reason, the state that realises, in and 
for human coexistence, the principles of reason embodied in the theo-
retical tradition of the law of reason.131 

However, the French definition and practice moved away from this, towards 
the ‘constitutional state as legal guarantor of fundamental rights (against 
infringements stemming from law made by parliament)’.132 The French  
have therefore connected this rule of law concept to parliament, and it ‘embod-
ies the democratic will of the French nation as transformed into law by the 
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parliament’.133 Whilst Rousseau is the name most associated with parliamen-
tary supremacy in France,134 with a similar argument for the general will as 
Waldron has described,135 the name associated with Etat de droit is Malberg, 
who coined the phrase following World War II.136 As with Germany, this rule of 
law concept changed following this war.137 Malberg insisted on a definition 
that included ‘fundamental rights as having the force of law. In other words, 
the Etat de droit is the state-backed legal regime shaped by fundamental liberal 
rights which places constraints’138 on parliament.

3.2 Parliamentary Supremacy and Droit de Créance139
Following the revolution in 1789, France went through a long period of political 
turmoil, struggling to shed itself of institutions of the ancien régime whilst 
developing a stronger legislature.140

To generations of revolutionaries, the history of France demonstrated the 
need for security against monarchy and the executive establishment, 
and, following England, they sought such protection in a powerful 
Parliament.141

The history of rights in France’s long drawn-out journey towards democracy has 
been less forceful. Whilst the Declaration of the Rights of Man of 1789 was included 
in subsequent (but not all) constitutions, it did not have much political weight 
until the Fifth Republic of 1958.142 This was due to the fact that it was not con-
nected to the institutional struggle for democracy as revolutionaries had attached 
stronger importance to a powerful parliament than to the rights of citizens.143

Eventually, even though rights had been declared within a written constitu-
tion, these were given to political processes to protect, rather than to the 
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courts.144 This was because of the traditional revolutionary mistrust of  
the courts that had supported the institutions of the ancien régime.145 
Therefore, the Declaration of the Rights of Man could not be used in a court of 
law against a supreme parliament.146 Parliament could do no wrong.147

[T}he inherent rights of the Declaration became only ‘droits de créance,’ 
legislative entitlements. In changing France, progressive forces did not 
seek individual rights but pressed for increasing manifestations of the 
welfare state.148

This meant that France did not have a tradition of courts protecting liberties  
in the same way as England did through its common law. Even into the 21st 
century, France’s parliament is still tasked, under Article 34 of the Constitution, 
with the ‘articulation and safeguard of freedom’.149

3.3 Shifting Paradigms of Parliamentary Supremacy
France has not fitted well into the parliamentary supremacy model since the 
beginning of the Fifth Republic,150 though it is formally known as such.151 
Before wwii, the general philosophy underpinning the state was of parliamen-
tary supremacy, with an executive branch to ‘serve as agents of the legisla-
ture’.152 However, in the early 20th century, industrialisation and the rise of the 
welfare state created the need for more activity from the executive to protect 
against ‘inhuman labor conditions’.153 The French legislature, though ‘supreme 
and unconstrained’,154 was too fragmented to be able to function,155 either as a 
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law-making body or to give oversight to administrative activity, and found that 
it needed to delegate legislative powers more frequently to the executive,156 
creating instability in government.157

This situation ultimately led to parliament being able to delegate  
unlimited legislative power to the executive, thereby leading to a ‘degeneration 
of the Parliamentary system into dictatorship’.158 With an already weak  
judiciary,159 this allowed fascism to flourish and the Vichy regime to collabo-
rate with Nazi Germany.160 The post-war period saw an attempt to return to 
parliamentary supremacy, whilst recognising the need for delegated legisla-
tion for an efficient administration.161

As a result, parliament was responsible for keeping government in check in 
their use of broadly delegated powers.162 This caused problems during the Fouth 
Republic, as requests for delegated powers became votes of confidence.163 
Governments of the Fourth and early Fifth Republics also used votes of confi-
dence as a tool to ‘overcome unacceptable amendments’164 to legislative propos-
als. By the time of the Fifth Republic, France had seen 25 cabinets since the end 
of wwii.165 Inability to cope with the Algerian crisis led to parliament giving up 
broad delegated powers to de Gaulle, who was tasked not only with sorting out 
the crisis but also with creating a new constitution. The 1958 Constitution sought 
to rationalise parliament to end the problems of parliamentary supremacy.166

To that end, the 1958 Constitution created the position of the president.  
The president was initially chosen through an electoral college, then by direct 
suffrage.167 The role of the president was and still is considered to be that of 
arbiter between the cabinet and the parliament.168 He has the power to select 
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the Prime Minister, to dissolve parliament, and to request that parliament 
‘reconsider a law before promulgation’.169 Although the President does not 
have an active legislative role per se, he does have a right to refer legislation to 
the Conseil Constitutionnel under Article 61 of the Constitution. This meant 
that there was a compromise between a presidential and a parliamentary  
system, especially for a parliament that as a rule did not have a majority, 
therefore

constitutionally stipulated procedures [were] predicated on the assump-
tion that French governments would not have a [disciplined] Parlia-
mentary majority. These procedures were … calculated to ensure that 
government would henceforth be able to legislate with the advice,  
modest amendment and consent … of Parliament.170

As things turned out, after the introduction of direct suffrage of the president, 
France’s parliament had mostly majority parties, which has resulted in an even 
stronger grip on parliament by the French government.171 An example of this 
impact is the fact that the prime minister no longer needs to attend parliamen-
tary debates, especially to defend policies or ward off a threat of a vote of no 
confidence – though in practice ministers attend to ‘present legislation’.172

Further rationalisation of parliament included other measures that have 
recently been modified under constitutional changes to modernise parlia-
ment’s power and limit government. First it limited parliament’s powers to 
block legislation by introducing a package vote (all or nothing),173 and by 
Article 49 making legislation an issue of a vote of confidence.174 The result  
was to create consensus and reduce delay. Now Article 49 can only be used  
in finance bills, social security finance bills, and one ordinary bill per session. 
This was mostly a symbolic amendment as it was rarely used.175

Secondly rationalisation gave clear competences to government to legislate 
secondary law (ordonnances). Until recently, these powers were not well scru-
tinised by parliament. Constitutional amendments mean that ‘the ratification 
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of ordonnances must be explicit and cannot any longer be implicit, thus 
enhancing legal certainty’.176 This means that parliament has a more active 
role to play in checking government powers.

Thirdly, rationalisation gave control of parliament’s agenda to government. 
Since the Fifth Republic close relations between government and parliament 
have been maintained through a minister for relations with parliament to 
reduce obstruction to legislation and set the agenda.177 Recent constitutional 
amendments allow the opposition to decide the agenda for one day per 
month.178

Lastly, procedures of government accountability were also limited to ration-
alise parliament. Formally there is the vote of confidence under Articles 49 and 
50 but this was used sparingly, and as government since de Gaulle has held a 
majority in parliament, it has meant that it has limited potential as a tool  
to hold government to account.179 Aside from the six standing committees  
that are allowed under the Fifth Constitution, parliament has developed  
other mechanisms to check government, as ‘the traditional way to call the 
Government to account is insufficient given the interdependence between  
the majority in Parliament and the Government’.180 These include ‘committees 
of inquiry’, ‘offices’ and ‘delegations’ in specialised matters.181

Rationalisation has meant that, since 1958, parliament has not been the sole 
institution to protect rights but that the whole political process does so. Whilst 
there have been recent amendments, there is still a question, as with the 
England, as to whether there is an effective check against an abuse of powers 
by a domineering government, and whether the rule of law (état de droit) and 
human rights are sufficiently protected.182

3.4 The Courts and Parliamentary Supremacy: Judicialisation?
After a brief introduction to the separation of political powers, it is now time 
to analyse the role of judicial power in this context. The term judicial power is 
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used instead of judiciary because ordinary judges combine with administrative 
and constitutional judges in checking legislative power (whether exercised by 
parliament or by government).183 Initially the ‘constitutional law writers could 
not conceive of judicial review of the parliamentary expression of the will of 
the Nation’.184 Whilst the exercise of judicial power against the political 
branches has been excluded from the constitution per se, over time institu-
tions and judicial practices have developed to check legislation. This can be 
seen with the creation of the Conseil Constitutionnel to restrain the legislature, 
the jurisprudence of the Cour de Cassation in private law terms, and the role  
of the Conseil d’Etat in advising government on legislation, culminating in  
the latest step to allow recourse of individuals to the Conseil Constitutionnel  
to challenge the constitutionality of promulgated laws through the Cour de 
Cassation and the Conseil d’Etat.185

3.4.1 Conseil Constitutionnel
The Conseil Constitutionnel was set up in 1958,186 in order to ‘protect the 
Executive against encroachment from the Parliament and more generally, to 
regulate the working of the political system’.187 Initially, only the president of 
the Republic and the presidents of the two Chambers could ask the Conseil to 
control the constitutionality of legislation in the light of the scope of parlia-
mentary powers within Article 34 of the constitution. This was changed in 1974 
to allow 60 members of parliament to challenge legislation before the 
Conseil.188 To emphasise the Conseil’s political as opposed to its judicial role, its 
membership is composed of nine members, three appointed by the president 
of the Republic, three by the president of the Assemblée Nationale and three by 
the president of the Sénat. In addition, former presidents of the Republic may 
also sit as members.189

In 1971 the Conseil was presented with a question of constitutionality by the 
Sénat on an issue of freedom of association (which should be protected by 
parliament under Article 34 of the Constitution). The administration had 
attempted to pass legislation to give itself the power to regulate associations, 
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185 Lasser, Judicial Transformations (n 55) 3.
186 Roger Errera, Et Ce Sera Justice (n 1) 19.
187 Boyron, ‘Constitutional Law’ (n 167) 156.
188 Errera, Et Ce Sera Justice (n 1) 20.
189 Boyron, ‘Constitutional Law’ (n 167) 156.
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and whilst the Assemblée Nationale had approved it three times, the Sénat  
disapproved and sent it for control to the Conseil.190 This was not a demarca-
tion question, but a question of the protection of rights and freedoms, which 
were nowhere explicitly stated in the 1958 Constitution. Instead, the Conseil 
relied on the fundamental principles mentioned in the preamble of the 1958 
Constitution that referred back to the 1946 preamble, which further reaffirmed 
the principles of rights and freedoms found in the 1789 Declaration of the 
Rights of Man. From this they deduced a block of norms based on ‘rules  
of constitutional value’, ‘objectives of constitutional standard’, or ‘objectives of 
constitutional necessity’.191 This expanded the scope of the Conseil from an 
‘institutional watchdog’192 to a guardian of rights and freedoms. In a similar 
vein, in the 1980s the Conseil decided that international treaties should be 
applied by all organs of the state, irrespective of their competences, meaning 
that ordinary and administrative courts should apply eu law, and that this 
would not amount to constitutional review.193 These were the first steps to 
judicialisation of politics and the work of the Conseil.194

The second step in judicialisation was the decision by the Conseil that 
their procedural rules would mirror court processes as closely as possible 
… the lack of procedural codification did not deter the Conseil from 
developing procedural practices as adversarial as possible.195

Whilst this did not, and does not, mean granting a hearing to specific interest 
or lobby groups, it did mean hearing civil servants as well as parliamentari-
ans.196 This created some legitimacy around its procedures and ultimately  
its outcomes, especially important given their potential impact on legislative  
outcomes.197 Furthermore, Errera highlights another important procedural 
change to further the judicialisation process, in allowing the public hearings in 

190 Ibid. 157–158.
191 Ibid. 158.
192 Ibid. 156.
193 Lasser, Judicial Transformations (n 55) 63.
194 Alec Stone Sweet, ‘Constitutional Politics in France and Germany’, in: Martin M. Shapiro 

and Alec Stone Sweet, On Law, Politics, and Judicialization (Oxford University Press,  
2002) 187.

195 Boyron, ‘Constitutional Law’ (n 167) 159. For a detailed description of ordinary and admin-
istrative court procedures, see Lasser, Judicial Transformations (n 55), Chapter 2, 
‘Entrenched structures and meanings’.

196 Boyron, ‘Constitutional Law’ (n 167) 160.
197 Ibid. 159; see also Stone Sweet, ‘Constitutional Politics in France and Germany’ (n 194) 192.
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these types of cases.198 These developments imply a judicialisation of their 
procedures in order to enhance their legitimacy.

The third step was to allow individuals to refer their cases to the Conseil  
in order to challenge the constitutionality of promulgated legislation and its 
negative impact on their rights, in 2008.199 It must be a question that is serious 
and new. If it has already been declared constitutional by the Conseil, the liti-
gant must be able to show a change of circumstances.200 This reform has made 
the Cour de Cassation and the Conseil d’Etat gatekeepers for litigants to present 
their question of constitutionality to the Conseil Constitutionnel. This aspect of 
the reform not only shows compliance with the hierarchy of norms but, more 
importantly, has had an impact by introducing ‘the necessary constitutional 
dimension within judicial debates and therefore in the training of lawyers, 
judges and advocates’.201 This reform took effect as of 1 March 2010 and, since 
then, the Conseil has declared non-compatibility with fundamental rights in 
several cases.202 The impact of this has been to allow the Conseil to

build a considerable body of jurisprudence, not only to censure measures 
that are contrary to the Constitution, but also in formulating, on occa-
sion, rules of interpretation. This body of jurisprudence binds all other 
judges and public powers.203

This means a constitutionalisation of law.204 Given the magnitude of this  
initial impact of the reform, there are also criticisms. Errera appears to expect 
more from the Conseil in terms of justifying decisions, and more confidence in 
their approach.205 Moreover,

the method of nominating and appointing members does not corre-
spond to the extended responsibilities of the Conseil constitutionnel,  

198 Errera, Et Ce Sera Justice (n 1) 22.
199 Lasser, Judicial Transformations (n 55) 299.
200 Errera, Et Ce Sera Justice (n 1) 20.
201 ‘… introduit … la nécessaire dimension constitutionnelle dans les débats judiciaires et 

donc dans la formation des jurists, magistrats et avocats’, ibid. 21.
202 Ibid. 21.
203 Ibid. 22 (author’s translation: ‘Elle permis au Conseil constitutionnel dédifer une jurispru-

dence considerable, non seulement en censurant des dispositions contraires à la 
Constitution, mais aussi en formulant, à l’occasion, des réserves d’interprétation. Cette 
jurisprudence simose à tous les autres juges et aux pouvoirs publics.”

204 Ibid. 22.
205 Ibid. 22–23.
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as such there should be profound reforms to match the judicial compe-
tences and experiences of the candidates and the demands of the  
evolved role.206

3.4.2 Cour de Cassation
The role of the Cour de Cassation has developed away from its original man-
date. At its inception, it

was set up in order to protect the integrity of Parliament by ensuring that 
they were the only ones who could interpret vague laws. These interpre-
tations would then have to be followed by the courts.207

Since the 20th century, the Cour has acted as the head of the ordinary jurisdic-
tion (civil and criminal law). As such it is tasked with ‘ensuring the consistency 
and coherence of their jurisprudence, policing the decisions of the lower 
courts, monitoring and responding to academic critique’.208 Additionally, it 
has maintained some of its original mandate in that it does not hear cases  
de novo in the same way that the courts of appeal do, but rather handles ques-
tions of law, in terms of ‘proper application’ of law by the lower courts.209  
In this sense, the Cour focuses on ‘the legality of the states’ actions, not on the 
individual and his case’.210

The role of the ordinary French judge has been linked to liberty of the  
individual under Article 66. Whilst this was originally focused on freedom 
from arbitrary detention, it was later expanded by the Conseil Constitutionnel 
to ‘the inviolability of the domicile and the right to privacy’.211 The Cour de 
Cassation has an important role in constitutional law, in terms of interpreting 
statutes, the constitution and ‘the Constitutional Council’s own jurispru-
dence’.212 This is because

liberties are defined by la loi, and because la loi applies across the  
board to all public and private actors, there is no state action doctrine 

206 Ibid. 23.
207 Gar Yein Ng, Quality of Judicial Organisation and Checks and Balances (Intersentia, 2007) 

201. See also Lasser, Judicial Transformations (n 55) 29–30.
208 Lasser, Judicial Transformations (n 55) 39–40.
209 Ibid. 53.
210 Ibid. 53 – the ‘state actions’ being those of the courts, rather than the political institutions.
211 C. Vroom, ‘Constitutional Protection of Individual Liberties in France: The Conseil 

Constitutionnel since 1971’, Tulane Law Review 63 (1988-89) 265 at 304.
212 Lasser, Judicial Transformations (n 55) 85.
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that limits their applicability to the state: they apply horizontally to all 
transactions, including those between private parties.213

The fact that the Conseil Constitutionnel is not a review body of the Cour de 
Cassation means not only that it has to pay close attention to the Cour’s jurispru-
dence and interpretations but also that parliament and government must  
do so.

Lasser has argued that this development has been allowed on democratic 
grounds, for two reasons: firstly, under the ‘doctrine of the sources of the law, 
judicial decisions do not qualify as law’214 and secondly, it is part of the ‘repub-
lican nature of the French state’.215 Whether a judge or a civil servant, all actors 
are subject to the same environment and socialisation including ‘meritocracy, 
educational formation, hierarchy, and unity’.216 So long as these conditions are 
met and parliamentary supremacy is respected ‘the residual exercise of judi-
cial interpretive and normative management (not law-making) carries a good 
deal of democratic legitimacy’.217

In this setting it is therefore clear that there is a lot of hostility towards judi-
cial review as opposed to ‘judicial interpretive and normative management’218 of 
legislation by the ordinary courts. This would explain why it took many years, 
until 1975, for the Cour de Cassation to apply eu law over French law.219 eu law 
‘requires the institution of a genuine system of judicial review by all national 
courts’.220

European human rights law, on the other hand, operated under a different 
assumption. With the Conseil Constitutionnel working to protect rights pre-
promulgation, ‘the European-induced and fundamental rights-based regime 
of judicial review did not simply walk into a French juridical and political 
void’.221 Suffice to say that both European systems have put pressure on the 
legal system in France to take up judicial review practices where none had  
previously existed or where practices already existed but new ones had to be 
taken up.222

213 Ibid. 78.
214 Ibid. 44.
215 Ibid. 44.
216 Ibid. 44.
217 Ibid. 46.
218 Ibid. 46.
219 Ibid. 61.
220 Ibid. 62.
221 Ibid. 70.
222 Ibid. 70.
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3.4.3 Conseil d’Etat
In France, due to the recognition that the judicial power should not ‘interfere 
with the acts of legislative and executive branches’223 there was no institution 
to check the executive, except for parliament at the inception of the Republic.224 
When Napoleon came to power he recognised the need for some sort of review 
of administrative decision making and a body to arbitrate on administrative 
disputes.225 He set up the Conseil d’Etat in 1799,226 which led to ‘the growth of 
a genuinely independent system of legal control over the exercise of adminis-
trative power’.227 This was done in two ways. Firstly, ‘the Conseil d’Etat plays an 
important role in the legislative process and acts as general and legal adviser to 
the government’.228 The French government must seek advice from the Conseil 
d’Etat for all draft legislation, and where they seek to legislate under their own 
regulatory powers of Article 37 (décret reglementaire).229 If the government 
ignores the advice, the judicial section of the Conseil d’Etat, if the legislation 
under Article 37 passes against advice of the Conseil d’Etat in its advisory 
capacity, may find it illegal if a challenge comes before it.230 This role, along 
with its adjudicative function, is intended to lend both policy and legal  
perspectives to the activities of government.231

3.5 Judicialisation in France
In this brief analysis, one can come to a basic conclusion that, even though the 
ordinary judiciary has been excluded from judicial review on a constitutional 
basis, this does not mean that judicial review of legislation does not occur.  
In fact, it appears that three judicial institutions under discussion in this con-
text are busy with this activity to some degree: the Cour de Cassation, the 
Conseil d’Etat and the Conseil Constitutionnel. From the core revolutionary 
belief that judges should be the mouthpiece of the law, judicial power has  
been molded and shaped to control legislation on the basis of constitutional 
norms. There has also been vast pressure on this system from the two European 
law systems to protect freedoms and rights protected within their own two 
frameworks.

223 Ibid. 31.
224 Peter Cane, Administrative Tribunals and Adjudication (Hart, 2009) 86.
225 Lindseth, ‘The Paradox of Parliamentary Supremacy’ (n 150) 1374.
226 Cane, Administrative Tribunals and Adjudication (n 224) 87.
227 Lindseth, ‘The Paradox of Parliamentary Supremacy’ (n 150) 1374.
228 Cane, Administrative Tribunals and Adjudication (n 224) 89.
229 Ng, Quality of Judicial Organisation and Checks and Balances (n 207) 207–208.
230 Ibid. 207–208.
231 Cane, Administrative Tribunals and Adjudication (n 224) 89.



 81Judicialisation and the End of Parliamentary Supremacy

global journal of comparative law 3 (2014) 50-96

<UN>

This has meant, on the one hand, a new weapon for parliament to control 
government, by questioning whether legislation and, indeed, an entire party 
agenda would be constitutional if it went before the Conseil Constitutionnel.232 
This has forced parliament to create procedures to ensure that all legislation is 
screened for constitutional compatibility.

On the other hand, it has shifted the responsibility for rights and freedoms 
from the state to the citizen (or aggrieved person), to the extent that they may 
challenge the constitutionality of legislation before the courts. Whether this 
reflects an increased trust in courts or a lack of trust in the legislator (or both) 
is an interesting question as this would signal a seismic shift behind the  
philosophy of the French state.

4 The Netherlands

4.1 Parliamentary Supremacy and the Rechtsstaat
The Dutch concept of Rechtsstaat, as with the French, also has its roots  
in the German.233 However, unlike the French, the Dutch developed a  
concept closer to the German positivist concept based on the need to limit 
government and administrative action.234 The Dutch concept has developed 
not only with German influences in mind, but also English (such as ‘fair  
procedures and democratic influences’235) and French (‘separation of powers, 
legislative framework for administrative decision making, and judicial 
independence’236).

Kortmann synthesises the Dutch concept of rechtsstaat into six elements, 
which he also argues can be used individually or in various combinations to 
control decision making.237 The first is the principle of legality (legaliteitsbe-
ginsel).238 According to this principle, all government decisions must be based 
on legislation. This underlies other legal principles of ‘predictability, stability, 
legal certainty, and equality before the law’.239 The second is non-retroactivity 

232 Stone Sweet, ‘Constitutional Politics in France and Germany’ (n 194) 186. See generally Stone 
Sweet’s analysis on the impact of the Conseil Constitutionnel on the legislative work of 
the Socialist government from 1981 to 1986, ibid. at 197–202.

233 C.A.J.M. Kortmann, Constitutioneel Recht (Kluwer, 2001) 50.
234 Ibid. 50.
235 Ibid. 51 (author’s translation).
236 Ibid. 51 (author’s translation).
237 Ibid. 51
238 Ibid. 51.
239 Ibid. 51.
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of the law (voorafgaande algemene regel).240 The third is the general rule of 
administration (algemene regel van ander ambt), similar to the separation  
of powers rule, which simply states that where one part of government is 
assigned a task (such as rule making or administrative action), another should 
not complete it.241 The fourth is democracy tempered by values to prevent 
totalitarianism, such as fundamental rights.242 The fifth is the independence of  
the judiciary (onafhankeijke rechter),243 in the Dutch case, primarily from the 
government, which reveals the more positivistic approach to rechtsstaat and 
rule of law than the French or English approach, where there is also a focus  
on limiting parliament. The last element described is fundamental rights 
(grondrechten). In Dutch constitutional law these are extremely important, 
protecting the individual from government interference and preventing a 
totalitarian state. Dutch constitutional law has seen influence in its current 
constitutional bill of rights from European and international human rights law, 
as well as its own historical experiences.244

4.2 Parliamentary Supremacy and Paradoxes
Initially, the Dutch followed the French separation of powers

in which the democratic element of political decision-making was domi-
nant … the judiciary merely was the bouche de la loi, which should strictly 
apply legislation without its own interpretation … Dominant legal doc-
trine considered democratic decision-making the best guarantee against 
these kinds of failures.245

The Netherlands has followed a system of entrenched parliamentary supremacy, 
as a constitutional monarchy.246 However, ‘[t]he supremacy of the Constitution 
does not necessarily imply that the compatibility of statutes with constitutional 
provisions will have to be assessed by the courts or by a judicial body.’247 As with 

240 Ibid. 52.
241 Ibid. 52.
242 Ibid. 52.
243 Ibid. 53.
244 Ibid. 53.
245 Jan ten Kate and Peter J. van Koppen, ‘Judicialization of Politics in the Netherlands: Towards 

a Form of Judicial Review’, International Political Science Review 15 (1994) 143 at 145.
246 See Jack Connah, ‘Legislative Sovereignty or Constitutional Supremacy? The Dutch 

Constitutional Review Conundrum’ Cambridge Student Law Review 4(2) (2008–2009)  
167; Koopmans, Courts and Political Institutions (n 5) 20–21.

247 Koopmans, Courts and Political Institutions (n 5) 21.



 83Judicialisation and the End of Parliamentary Supremacy

global journal of comparative law 3 (2014) 50-96

<UN>

the English, the assumption until recently was that the legislature was the 
responsible body for ensuring their own compliance with constitutional norms, 
and that any attempt to do otherwise would be checked during elections.248

There are various paradoxes that characterise the separation of powers in 
the Netherlands, making the clarification of the role of the judiciary rather 
challenging. On the one hand, whilst parliamentary supremacy is written into 
the Constitution, it is limited by three key things: coalition politics;249 consti-
tutional monism under Article 94 of the Dutch Constitution, which allows 
Acts of Parliament to be voided for breach of international treaties under  
certain conditions;250 and the fact that the judicial institutions that currently 
operate in the Netherlands have become more active on political issues over 
the last 30 years.

4.2.1 The Constitution
Parliamentary supremacy is reflected in Articles 120251 and 140252 of the Dutch 
Constitution, which proscribe constitutional review by the courts. According 
to Connah,

By explicitly acknowledging that statutes contrary to the Constitution 
cannot be reviewed in the court, the Dutch framework eschews any 
notion of the Constitution being supreme over Acts of Parliament. 
Consequently such statutes remain in force.253

What may confuse things further is that there are two constitutional docu-
ments for the Netherlands to contend with: the Charter of the Kingdom of the 
Netherlands (Charter) and the Constitution itself.254 It was made clear in  

248 Ibid. 21. See also Connah, ‘Legislative Sovereignty or Constitutional Supremacy?’ (n 246) 180.
249 ten Kate and van Koppen, ‘Judicialization of Politics in the Netherlands’ (n 245). See also 

Marta Kirejczyk, ‘Parliamentary Cultures and Human Embryos: The Dutch and British 
Debates Compared’, Social Studies of Science 29(6) (1999) 889.

250 Cedric Ryngaert, ‘The Role of Human Rights in the Dutch Legal Order’, in: Rainer Arnold 
(ed.), The Universalism of Human Rights (Ius Gentium: Comparative Perspectives on Law 
and Justice, vol. 16) (Springer, 2013).

251 Article 120: ‘The constitutionality of Acts of Parliament and treaties shall not be reviewed 
by the courts.’

252 Article 140: ‘Existing Acts of Parliament and other regulations and decrees which are in 
conflict with an amendment to the Constitution shall remain in force until provisions are 
made in accordance with the Constitution.’

253 Connah, ‘Legislative Sovereignty or Constitutional Supremacy?’ (n 246) 170.
254 Ibid. 167–168.
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the Harmonisation case by the Hoge Raad (Supreme Court) that there was 
nothing in either the Charter or the Constitution that would clearly allow for 
judicial or constitutional review of statutes against constitutional norms.255 
However, this did not stop the Hoge Raad from stating clearly that the 
Harmonisation Act did violate the Constitution, even though there was noth-
ing within their power that they could do about it.256 Due to the political pres-
sure generated by this statement, the law was eventually amended.

The ban on constitutional review therefore seems to have been neatly, if 
dubiously circumvented by the court’s appeal to political, instead of legal, 
concerns.257

This can be likened to an unofficial version of the ‘statement of incompatibil-
ity’ that operates under the hra in the uk.258 What is further protected  
from review is the ‘procedural aspects of legislation. The Hoge Raad … left it  
to the Staten-Generaal to determine the validity of Acts of Parliament. [If]  
the Staten-Generaal felt the Act to be valid … the court was not competent to 
disagree.’259

However, this does not mean that there is no constitutional review whatso-
ever. This goes again to where the locus of protection lies, and in the 
Netherlands, as in England and France, parliament has its own procedures in 
place to help to ensure that its statutes do not violate constitutional norms, 
from taking advice from independent bodies to a thorough debate in parlia-
ment.260 Van der Schyff states that whilst the Constitution is an important 
document in the Netherlands, the rights contained therein

are often interpreted by using legislation as an interpretative aid. 
Moreover, when interpreting constitutional rights much also centers  
on the parliamentary preparatory work in drafting such provisions  
in order to stay true to the intention of the drafters. Add to the equation 
the weight of international law, both the possibility to invoke such  
law before domestic courts and the right to lodge applications with 

255 Ibid. 170.
256 Ibid. 170.
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supranational courts, and the picture of rights protection becomes decid-
edly varied.261

This is connected to his argument on the connection between human  
rights and good governance: ‘The emphasis has shifted from an interest in how 
power is created and channeled to how it should be exercised, hence ‘good 
governance.”262

Nonetheless, occasionally a statute does get passed, as with the Harmoni-
sation Act, which is considered to violate the Constitution. Furthermore, the 
trust that had traditionally been placed in the legislature has been fading.263 
This leads to the next point, that coalition politics has placed limits on the 
capability of parliament to act to its full potential, especially in passing laws in 
controversial fields.

4.3 Shifting Paradigms of Parliamentary Supremacy
4.3.1 Coalition Politics
Coalition politics has characterised Dutch politics for a while.264 Where a party 
of a coalition may agree with the opposition in parliament on certain issues, 
they would need to consider the risks of breaking up the coalition (as this 
would lead to new elections). For this reason, controversial issues are left unre-
solved by parliament, ‘such as the right to strike, euthanasia, and abortion’.265 
Weyers calls this the ‘politics of avoidance’.266 Even where parliament has 
resolved controversial issues through enacting statutes,

The permanent coalition character of Dutch government also introduces 
compromise into the content of legislation … This means that compro-
mise gives a diffuse and vague nature to legislation. Statutes, then, often 

261 Gerhard van der Schyff, ‘The Protection of Fundamental Rights in the Netherlands and 
South Africa Compared: Can the Many Differences Be Justified?’, Potchefstroon Electronic 
Law Journal 2 (2008) 1 at 16.
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264 ten Kate and van Koppen, ‘Judicialization of Politics in the Netherlands:’ (n 245).
265 Ibid. 145; see also Heleen Weyers, ‘The Legalization of Euthanasia in the Netherlands: 

Revolutionary Normality’, in: Stuart J. Youngner and Gerrit K. Kimsma (eds), Physician-
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need extensive interpretation before they can be applied in practice, and 
the judiciary has an important role in many controversial matters.267

Since the 1980s, the regeeraccoord (government agreement) has been in opera-
tion to rationalise parliament. It is a document on agreed positions on political 
issues (controversial or otherwise) that binds cabinet as well as the parties that 
form the parliamentary majority. Where an issue is dealt with under this agree-
ment, no political party of the coalition may vote against government propos-
als. This leads to a danger of ‘monistic ruling by the cabinet’268 of parliament, 
in much the same way that the English and French parliaments operate. The 
problem is that ‘[t]his enables the government to run bills through Parliament 
by sheer political force, sometimes producing acts of low quality.’269

Two examples of controversial issues which were left unresolved for a long 
period are human embryonic research270 and euthanasia.271 On top of the  
parliamentary constitutional review that statutes go through before promulga-
tion, some may go through extra steps, whereby a ministry may ask for advice 
from a ‘standing advisory body’, as was the case in both of these issues, as a 
method of avoidance. The Health Council in the Netherlands was given respon-
sibility for reporting on both practices from the 1970s through to the 1990s.272

There was a lack of public or political interest at the outset of the legislation 
for human embryonic research, so the government and the coalition did not 
wish to rock the boat by politicising embryonic research at that stage.273 A 
similar approach was taken to euthanasia, though euthanasia had more politi-
cal debate surrounding it.274 The reason for avoiding legislation could have 
been the experience with the abortion law that took 15 years to pass.275

The debates on both issues lasted at least 15 years, into the 1990s, even with 
a new governing coalition from 1994 until 1998, when the government signed 
the Treaty on Human Rights and Biomedicine, which banned the cloning of 
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human beings276 Similarly with euthanasia, legislation was avoided whilst 
guidelines were developed in court and committees were set up to regulate its 
practice.277 Parliament finally enacted The Termination of Life on Request and 
Assisted Suicide (Review Procedures) Act in 2002.278

With these examples, the intention is to show that whilst parliament is 
supreme in the Netherlands, it appears to be hampered and limited by its own 
peculiarities in coalition politics. It can be argued that parliament abuses  
its power when it insists on supremacy yet fails to act to resolve society’s  
problems. The courts have had an important role to play in such areas where 
parliament has been unable to act due to its coalition nature.279 Whether or 
not this is allowed under the Constitution, the research has shown that there 
are problems with statutes, and that courts have an important role to play in 
filling them, either to tell the legislature to fill them (as with the Harmonisation 
Act) or create jurisprudence around them (as with euthanasia).280

4.3.2 Monism
Even though Article 120 leaves parliament supreme against constitutional 
review, Articles 93 and 94 show a clear monist approach to international law 
and allow for the non-application of statutes where they are in violation of 
treaty articles that are self-executing.281 The question was raised at the begin-
ning of the 20th century as to whether treaties had direct effect without the 
need for further parliamentary enactment or not. In 1905,

[t]he government gave priority to the adoption system (monism). In 1906, 
Parliament consented to the monistic view: a treaty that is legally correct 
in its enactment is binding on all citizens and all institutions of the  
government. Treaties have direct binding power; transformation into 
national legislation is not necessary.282

276 Ibid. 911.
277 Weyers, ‘The Legalization of Euthanasia in the Netherlands’ (n 277).
278 Ibid. 15.
279 Ibid.
280 Nick Huls, ‘The Ebb and Flow of Judicial Leadership in the Netherlands’, Utrecht Law 

Review 8 (2012) 129 at 129.
281 Ryngaert, ‘The Role of Human Rights in the Dutch Legal Order’ (n 250) 240; see also 

Hanneke van Schooten and James A. Sweeney, ‘Domestic Judicial Deference and the echr 
in the uk and Netherlands’, Tilburg Foreign Law Review 11(1) (2003–2004) 439 at 451.

282 van Schooten and Sweeney, ‘Domestic Judicial Deference and the echr in the uk and 
Netherlands’ (n 281) 449–450.



88 Ng

global journal of comparative law 3 (2014) 50-96

<UN>

This could also have been due to the fact that the Dutch courts had already 
taken a monist approach to international law, characterising the Dutch system 
as ‘law monism’.283

Nevertheless, van Schooten and Sweeney have argued that the current 
Article 93 and its predecessor narrowed the scope of international law over the 
Dutch legal system to exclude customary international law, even though that 
had been the practice up until 1953 (the amendment to the constitution prior 
to 1983).284 Article 93 also ‘shows a dualistic feature: publishing is required for 
the applicability to and the confrontation of citizens with such provisions’.285 
Whereas under Article 94 of the Constitution the ‘Dutch courts are obliged to 
test the applicability of national rules against provisions of treaties that are 
binding on all persons by virtue of their contents’.286 Therefore,

A national rule is thus not applicable if it is incompatible with the provi-
sions of treaties that are ‘binding on all persons’. Therefore a judge is 
obliged to set aside national rules in case of conflict with, and in [favour] 
of, provisions of treaties indeed ‘binding on all persons’.287

Defining the scope of Article 94 and therefore the role of the Dutch judiciary lies 
in understanding the meaning of ‘binding on all persons’.288 This phrase places 
a limit on the power of the judiciary to declare statutes to be incompatible with 
international law.289 Van Schooten and Sweeney state that ‘the treaty provision 
will bind if it is “self-executing”’.290 Where a provision requires  legislation or 
further activity, it is not considered to be ‘binding on all persons’. It is important 
to note that judges have a paradoxical power, though limited to self-executing 
treaty provisions, to void a statute against international treaty obligations in the 
Netherlands as a result of its monist approach to international law.

In spite of being able to actively declare statutes void against international 
treaties, the Hoge Raad has sometimes avoided such a measure through inter-
pretation of ‘a certain rule in accordance with the treaty, or it can apply analo-
gous rules’.291 However whilst the Hoge Raad has previously found that statutes 

283 Ibid. 450; see also Ryngaert, ‘The Role of Human Rights in the Dutch Legal Order’ (n 250) 240.
284 van Schooten and Sweeney, ‘Domestic Judicial Deference and the echr in the uk and 
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have violated international treaties, it has gone on to say the declaration of 
violation itself did nothing for the plaintiff and only left a hole in the legisla-
tion which the judge could not fill anyway.292

This is related to the difficult position of the judiciary in its task of control-
ling governmental decisions in accordance with international human rights, 
on the one hand, and the strict requirement to abstain from law-making 
activities, an exclusive competence of the legislator, on the other hand.293

Therefore, Article 94 not only leaves the Hoge Raad in a difficult position but 
can accordingly only have a smaller (though still impressive) impact than  
at first sight. Other limitations include issues of socio-economic rights and 
customary international law.294 As with the Harmonisation Act, it can only 
hope to have impact by appealing to political rather than legal concerns.

4.4 Parliamentary Supremacy and the Courts: Judicialisation?
The Dutch legal system has very much followed the structure of the French, 
with a bifurcated structure in that there is an administrative justice system 
separate from the civil and criminal (ordinary justice) system.295 There have 
been several changes reflecting deeper access to justice in administrative 
law,296 and policy issues, for both parts of the legal system, reflecting increased 
responsibility for the judiciary, and therefore judicialisation.297

4.4.1 Ordinary Justice System
The year 1988 marked the 150th anniversary of the Hoge Raad, during which it 
was judicially active and well received.298 It was seen that it was not only the 
bouche de la loi.

If, in a concrete case, application of the rules would lead to an unjust 
result, the Hoge Raad would decide on the basis of open or vague norms 
and equity. This was the period of creative judicial lawmaking on the 
basis of good faith and reasonableness.299

292 Ibid. 458; see also Ryngaert, ‘The Role of Human Rights in the Dutch Legal Order’ (n 250) 248.
293 van Schooten and Sweeney, ‘Domestic Judicial Deference and the echr in the uk and 
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297 See Guarnieri and Pederzoli, The Power of Judges (n 51).
298 Huls, ‘The Ebb and Flow of Judicial Leadership in the Netherlands’ (n 280) 129.
299 Ibid. 129.
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As discussed earlier, the Hoge Raad also played a part in developing law where 
politics did not respond, which led to it being called a ‘deputy legislator’.300 
Members of the Hoge Raad were also leading members of academia.301 
Furthermore, ‘[i]n this period the Hoge Raad was an enthusiastic ambassador 
for the European Convention on Human Rights’,302 which led to the legislature 
reviewing statutes on ‘the legitimacy of children, joint custody if parents are 
not married, equal rights of homosexuals and more’.303 Finally,

The Hoge Raad has acted in the past as a scout for the politicians and 
explored controversial territory as a kind of advance observer. Cooptation, 
rather than separation of powers occupies [centre] stage.304

Furthermore the decisions of the Hoge Raad have been important for the 
developments to protect rights in the Netherlands. Ten Kate and van Koppen 
show that during this time there was a ‘tendency to shift decision-making  
competence from political to judicial bodies’.305

The confidence in the Hoge Raad was such that in their selection proce-
dures they would send their list of candidates to parliament, who would sim-
ply select the first three without much debate.306 This occurred even though 
parliament has the right to nominate three candidates.307 The Justices usually 
appear to be unbiased and independent of politics, though they often do 
reflect the ‘proportional composition of the Lower House of Parliament’.308 
However, given its increase in stature, from the 1990s parliament started to 
question the Hoge Raad on its membership, and subsequently the Hoge Raad 
started to give more information on candidates when forwarding lists to parlia-
ment for approval.309

Since the new millennium, however, the Hoge Raad has been criticised for 
various shortcomings. Firstly, they have been criticised for being unpredictable 
and creating uncertainty in the law, especially when it takes a ‘casuistic legal 
decision-making method on the basis of vague norms, whereby ultimately the 
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application of rules succumbs to an ex post moral equity-based judgment’.310 
Moreover, by (previously) not having a case selection procedure, the Hoge 
Raad, unlike its counterpart in the uk, was ‘engaged in a considerable number 
of trivial issues’.311 This means that they did not focus on cases which can  
create uniformity and legal certainty in various fields of civil or criminal law. 
This has further had an impact on leadership in the area of European law, espe-
cially where ‘[o]rdinary judges fear the [denationalisation] of their laws and 
they need unequivocal expert guidance’.312 This is also exacerbated by the 
diversity of highest courts and other institutions in the country.

Huls describes two other institutions which challenge the Hoge Raad in its 
function as head of the judiciary: the Raad van State (Council of State) and the 
Raad voor de Rechtspraak (Council for the Judiciary). On the one hand,  
the Raad van State, which has so far ‘successfully opposed the integration  
of the highest courts, has become a contender for the top position of the judi-
ciary, namely in the field of administrative law’.313 On the other hand, the Raad 
voor de Rechtspraak, operational since 2002,314 took on the role of maintaining  
uniformity in the law through management tools and New Public Management 
in the courts, when the Hoge Raad had refused to do so.315 This has impacted 
on the daily procedures and routine cases of the courts, whereas the Hoge 
Raad only has impact where it hears a case in cassation.

Thirdly, as the Hoge Raad only hears cases in cassation, it hears on points of 
law rather than points of fact, and remits a case back to the lower courts with the 
correct interpretation of the law in order to resolve the case there. Huls argues 
that this is an old-fashioned part of civil procedure and constitutes an obstacle in 
its leadership role.316 Related to this is the distance between law and society and 
how this distance from the facts can cause miscarriages of justice.317 To counter 
this the Hoge Raad has installed a gatekeeping system to allow it to make a

distinction between important and unimportant cases, [and] determine 
its own agenda in the future. In this way the development of law becomes 
more a question of policy and less a question of coincidence.318
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Finally, another issue limiting the impact of judicialisation is ‘populism’.319 
Issues of miscarriages of justice, the lack of uniformity or the increase in crime 
have had an impact on the public’s views on the judiciary. There is also no  
culture of proceedings against corruption in politics as in France or Italy.  
The one example the Dutch have is the criminal proceeding against Geert 
Wilders, where there were various problems. Firstly, the prosecutor did not 
want to press charges but was forced to by the courts, then Wilders managed to 
have three judges removed from the court trying him for lack of impartiality. In 
this period, no one in the judicial or political ranks made any attempt to defend 
these judges or the legal system.320 The other problem for the courts has  
been the disgrace of some judges for inappropriate behaviour (the examples 
given were domestic violence, ‘lying, child pornography, and an unflattering 
[insider’s] book by an appellate Court Judge’).321

In spite of immense efforts to create a professional judicial organization, 
the top rank of the judiciary has failed to demonstrate the ability to com-
municate with the public at large about thorny issues. In a full grown 
democracy the third branch of Government has to find answers to the 
tremendous challenges of populism for the rule of law.322

Based on this discussion, an argument can be made for limited judicialisa-
tion in the Netherlands. Coalition politics is a hindrance to parliament enact-
ing statutes in highly controversial issues such as embryonic research and 
euthanasia, one of which has seen an active judiciary develop jurisprudence. 
However, for less controversial issues, there is no prima facie argument to 
suggest that there is further judicialisation due to the characteristics of coali-
tion politics in the Netherlands. Case law monism, though much admired, 
also has its limitation to ‘self-executing’ clauses of international treaties. This 
excludes a rather large swathe of possible cases of socio-economic rights. 
Finally, the competition between the various highest courts of the 
Netherlands leaves questions of uniformity and legal certainty, of who is in 
fact the leader of the judiciary, and what the position of the judiciary  
in Dutch society is. This possibly limits the collective potential impact of 
these various instances and therefore of judicialisation in general. According 
to Lasser, this may well have been the point, to reduce the impact and  
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therefore power of the judiciary by keeping each branch separated, and inde-
pendent of the other.323

The Dutch, along with the French and the English, have traditionally believed 
that parliament was best placed to protect human rights. All three countries 
have moved away from this belief in practice to some degree or another.

In spite of this apparent activism, the Netherlands has shown that of the 
three, on paper at least, it has the weakest form of judicial review because of 
Article 120 and because parliament is tasked with the protection of human 
rights rather than the courts. It does not have the declaration of incompatibil-
ity mechanism that the English courts have in order to begin a dialogue with 
parliament (though dialogue does indeed exist, as the Harmonisation case 
shows), nor has it pushed parliament to the French developments of constitu-
tionally reviewing legislation within its own procedures. In reality, the courts 
have a powerful tool under international law monism that has allowed them to 
build up a jurisprudence to protect rights to a certain extent.

5 Conclusions: A Dialogic Constitution?

These three countries do not reflect the ideal model of the legislature as  
presented by Waldron in the introduction to this article. In three political  
and legal systems which had initially and clearly entrusted the protection of 
rights to parliament, there has been a shift in paradigm for both legislature and 
judiciary. Whilst Waldron’s conceptions of dignified legislation can work in 
ideal situations, the countries compared here have shown that when there is a 
failure of parliament to act on the basis of rights or of issues that are important 
but left unregulated, courts step in. Parliaments generally take into consider-
ation the courts’ reasoning or decisions in modifying or creating legislation. 
This has led to a more dialogic system of governance around constitutionalism 
and the rhetoric of rights. It is clear from these examples that the judiciaries 
are not simply the mouthpiece of the law that their constitutions have tradi-
tionally made them out to be. They have more power now than ever before, but 
they exercise it with caution.

Whilst these examples do not show judiciaries willing to legislate in place  
of parliament, there have been examples where normative and legislative 
interpretation and the resulting jurisprudence fill in a legislative vacuum, or 
where international law requires them to do so. Checks and balances are being 
reconsidered to give voice to the minority, in the procedures of legislation, and 

323 Lasser, Judicial Transformations (n 55) 32–33.
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through the courts. What must be made clear, however, is that given the ‘hyper 
legislation’ that occurs, the courts have only been capable of reviewing a small 
percentage of what comes out of parliament. The cases highlighted here have 
been high-profile cases. The French Conseil Constitutionnel can only control 
legislation pre-promulgation under special procedures, and post-promulga-
tion if litigants can convince the heads of the civil and administrative courts. 
The Supreme Court of the uk and the Dutch Hoge Raad have similar gatekeep-
ing to narrow down the number of cases that can come before them.

It used to be considered that the protection of rights was best done by these 
parliaments who were considered at some point in history unable to do any 
wrong.324 The judiciary has taken on a role to remind parliament of its duties. 
This is not to say that this is better than any other method, however; whether 
one considers that legal or political protection of rights is more appropriate, a 
dialogue has started, with the judiciary emboldened in a modern era of hyper-
legislation and unfettered government to speak for the minority (or the minor-
ity has become emboldened to speak through the judiciary). And parliament is 
listening attentively.

The countries examined here fit within Tushnet’s weak-form/strong-form 
analysis of judicial review.325 In the human rights situation, the uk Parliament 
has given an ‘augmented interpretive mandate’326 to the judges, which allows 
them to declare incompatibility between human rights law and the statute 
under challenge. This alters the balance of responsibilities as gatekeepers  
to protecting human rights from the political sphere towards the judicial.  
This shows the development of what Tushnet terms a ‘dialogic’ relationship 
between the institutional powers, on the basis of the rule of law – based on 
standards set out by common law. This fits within the rule of law conception 
because it ‘serves as a basis for the evaluation of all laws and provides a critical 
focus for public debate’.327 Again, it should be reiterated that it is not the only 
basis for public debate, but rather, it adds to the debate in Parliament.

In France one can see that the judicial power has shifted, within Tushnet’s 
framework, from a weak-form to a strong-form judicial review,328 leaving  
less space for dialogue, especially between parliament and the Conseil 
Constitutionnel or even with the Cour de Cassation. It begs the question of 
where legislative power now lies, especially with the argument that the Conseil 

324 Koopmans, Courts and Political Institutions (n 5) 21.
325 Tushnet, Weak Courts, Strong Rights (n 4).
326 Ibid. 27.
327 Jowell and Oliver, The Changing Constitution (n 53) 25.
328 Tushnet, Weak Courts, Strong Rights (n 4).



 95Judicialisation and the End of Parliamentary Supremacy

global journal of comparative law 3 (2014) 50-96

<UN>

Constitutionnel ‘performs less a judicial than a legislative function’.329 With the 
recent move to allow courts to challenge the constitutionality of legislation 
before the Conseil Constitutionnel, the question arises whether there will be a 
new form of dialogue between the highest courts and the legislature, creating 
a weak form of judicial review, or whether they will leave it entirely in the 
hands of the Conseil Constitutionnel, maintaining the trend towards strong 
review.

In the case of the Netherlands, it has been argued that the evolution of judi-
cial power and the rule of law are not only to do with the paradox found within 
the Constitution between parliamentary supremacy and international law 
monism, but also to do with evolving definitions of democracy and good gov-
ernance. Although the Dutch courts may exercise strong judicial review in that 
they may invalidate laws based on international obligations, it can be con-
cluded that, because of the limited scope of this power, they have in fact less 
impact than the English courts have on Parliament.

It is not only the dichotomy between majorities and minorities but also 
good governance and efficiency that is at issue. Maybe it is because of the mod-
ern scope of governance and the needs of the modern state that parliament 
has been rationalised to operate as efficiently as possible to the wishes of  
government – efficiency being the new watchword. Human rights and rule  
of law could be seen as a balance to this rhetoric, making policy makers and 
experts recognise that, whilst managing economies, crime and welfare, what 
they really manage are people. Whether judges have taken inspiration from 
constitutional, international or human rights law, a process of judicialisation 
of politics has started.

As to the questions posited at the start of this article: first, are courts of  
the early 21st century willing to supervise a parliament that has been conceived 
as supreme? From the analysis, one would say: to a very limited extent. The 
boldest courts for invalidating legislation have been the French, followed by 
the Dutch, with the English not having any possibility to invalidate legislation 
at all. However, as highlighted in the comparison, the numbers of cases that go 
to court are far fewer than the amount of legislation that is passed. This gives 
the process of judicialisation a smaller impact than it at first appears to have.

Secondly, have parliaments subsequently shown a willingness to be super-
vised by courts? The answer is yes, but a qualified yes. The analysis shows that 
these parliaments have worked to incorporate the case law of the courts, but 
the literature suggests that this may be for political reasons rather than because 
of any particular substantial respect for the courts.

329 Stone Sweet, ‘Constitutional Politics in France and Germany’ (n 194) 191.
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Finally, what has this meant for the separation of powers? It can be con-
cluded that there is a strengthening of the rule of law and human rights as a 
foundation for the separation of powers, reminding all institutions of their 
duties within that framework. From historical developments, it is clear that it 
was never believed that parliament should have absolute right to enact any  
law that breaches citizens’ rights or operates outside the rule of law. After all, 
history has shown that ‘power corrupts and absolute power corrupts abso-
lutely’. The revolutionaries fought to develop institutions and principles 
against absolutism. The process of judicialisation is a part of that, albeit a  
limited part.

Furthermore this process of judicialisation will not go very far. ‘[The] first 
reason for this assumption is the unavoidable overburdening of the judicial 
potential’ in terms of workload.330 The second reason is that judges are not 
politicians and cannot solve society’s ills – this is still the responsibility of  
parliament:331 ‘judges cannot be considered as the prime agents for changing 
society’.332 This also means that other ways of holding parliamentary and  
political power to account must be developed through other methods and  
values – perhaps using Waldron’s criteria to bring dignity back to legislation.

The story of the separation of powers is an evolving one. This article simply 
confirms that there has been a shift in paradigm in the checks and balances 
between the legislature and the judiciary. The next step from this article would 
be a more comprehensive comparative and empirical study of case law and  
its impact on policy and legislation. This would require the development of 
benchmarks, such as citation of cases in policy papers and discussions in par-
liament; the number of cases where legislation has been ‘overturned’ due to 
incompatibility with human rights or constitutional law and subsequent reac-
tion by parliament; media focus on cases of judicial review of legislation and 
how it feeds into public debate; appeal to international or regional courts  
and the subsequent reaction by parliament; legal advice to government by its 
law officers (where it is not deemed to be privileged) and so forth. Such a study 
would not only confirm the power of the judge but also allow us to measure it.
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